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Immigrants and Guilty Pleas: Stopping/Reversing Deportation 
through "Padilla v Kentucky" 

Immigrants in the United States now have one more legal tool to leverage in their determination 
to remain in America.  That comes as a result of the landmark ruling from the U.S. Supreme 
Court in "Padilla v Commonwealth of Kentucky." Here is the holding from March 2010.   

Partner in Lubiner & Schmidt, specializing in immigration law in Cranford, New Jersey, Alan 
Lubiner told this blog, "The politics of immigration issues may be dark currently, representing a 
sad phase in the American melting pot.  However, the legal system of our nation provides 
powerful tools to those who want to live in American.  To them has been added Padilla v 
Kentucky.'" 

This already-controversial U.S. SC decision concerns aliens convicted of a crime who face 
deportation or have been deported.  If it can be proved that they were not properly informed that a 
guilty plea mandates deportation, they have solid legal ground to prevent deportation or to apply 
"Padilla v Kentucky" retroactively to attempt to reverse a deportation decision.  Here, legal 
journalist at THE NEW YORK TIMES Adam Liptak looks at this decision through the eyes of a 
layperson.  Immigration attorneys might pass this coverage onto their clients.  

Essentially, the majority of Justices on the High Court decided that aliens charged with a crime 
must be informed by their lawyers that pleading guilty to that crime will result in deportation.  The 
case which went to the High Court concerned Jose Padilla, a native of Honduras.  He had been a 
legal permanent resident of the U.S. for 40 years.  When Padilla was arrested for marijuana 
trafficking, a felony, the lawyer incorrectly informed him that pleading guilty wound not affect his 
immigration status.  The legal reality is, of course: Pleading guilty to a felony automatically results 
in deportation. 

Since Padilla was not properly advised of the consequences of this guilty plea, he and other 
aliens like him can file a motion to vacate the guilty plea.  That might might start out something 
like this: 

"This is a motion to vacate X's guilty plea on the grounds of ineffective assistance of counsel due 
to either failure to advise about immigration consequences pursuant to 'Padilla v Kentucky.'" 

Obviously, law firms with immigration practices such as Lubiner & Schmidt, Cranford, NJ are 
jubilant with this decision.  Criminal-law experts such as Gabriel Chin view it as among the 
"handful of Supreme Court decisions in the past 50 years that can be said to have transformed 
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the operation of the criminal justice system."  However, the political fallout seems to keep 
escalating is states such as Arizona and Georgia.  
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